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"MUM'S THE WORD?" - UNDERSTANDING
GITHA HARIHARAN JUDGMENT

THE

Shilpa Bhandarkar*
The Githa Hariharan v. Reserve Bank of India' judgment was delivered in
open court on February 1ih 1999 amidst high expectations of a landmark judgment upholding the rights of women within the realm offamily law. It is therefore
necessary to analyze whether the judgement lived up to the expectations harboured, or
whether the law is in fact substantially the same as it was before Feblh
ruary 17 .

Facts
On

10th

December 1984, the petitioner Githa Hariharan, and her husband

jointly applied to the RBI for Relief Bonds in the name of their minor son, along
with intimation that the petitioner would act as the natural guardian for the purposes of investment. The RBI however, returned the application, advising the
petitioner to resubmit the application signed by the father of the minor, or in the
alternative, to forward a copy of the certificate of guardianship in her favour as
issued by a competent authority. Only the father of the minor not the mother could
sign an application for either purchase or repayment.
It was not sufficient that Githa Hariharan and her husband had agreed in
writing that she would function as the guardian of the minor child. The Bank
insisted that in light of the requirements of the Hindu Minority and Guardianship
Act, 19562 the petitioner would have to produce a certificate that her husband was
either dead, had renounced the world by becoming a vanaprastha or sanyasi, or
was 'unfit' before she could be authorized to apply for the bonds on behalf of the
mmor.

Provisions of law
S. 4(c) of the HMG Act defines 'natural guardian' as any of the guardians
mentioned in S. 6.
S. 6. Natural guardians of a Hindu minor. - The natural guardians of a
Hindu minor, in respect of a minor's person as well as in respect of the minor's
property (excluding his or her undivided interest in joint family property), are* III Year, B.A., LL.B. (Hons.), National Law School ofIndia University, Bangalore.
1
2

(1999) 2 see 228.
Hereinafter referred to as the "HMG Act".
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(a)

in the case of a boy or an unmarried girl - the father, and after him, the
mother, provided that the custody of a minor who has not completed the age
of five years shall ordinarily be with the mother;

(b)

in the case of an illegitimate boy or an illegitimate unmarried girl - the mother,
and after her, the father;

(c)

in the case of a married girl- the husband:
Provided that no person shall be entitled to act as the natural guardian of a
minor under the provisions of this section (i)

if he has ceased to be a Hindu, or

(ii)

ifhe has completely and finally renounced the world becoming a hermit
(vanaprastha) or an ascetic (yati or sanyasi)
Explanation. - In this section, the expressions 'father' and 'mother' do
not include step-father and a step-mother.

The section in essence lays down that the natural guardians of a Hindu minor
in the case of a boy or an unmarried girl are the father, and after him the mother. In
the case of illegitimate children, however, the position is reversed, with the mother
being the natural guardian and after her the father.
S. 4(2) of the Guardians and Wards Act, 18903 defines a guardian as 'a person having the care of the person of a minor or of his property or of both person
and property'. Thus the provision, unlike the equivalent in the HMG Act, does not
make the father the preferred guardian, and either the father or the mother or both
can be the guardians of the minor under this law. However, S. 19 provides that a
Court cannot appoint a guardian for a minor during the lifetime of hislher father,
unless the father is shown to be unfit to be the guardian of the person ofthe minor.
The section reads as under:

S. 19. Guardian not to be appointed by the Court in certain cases. Nothing in this Chapter shall authorize the Court to appoint or declare a guardian
of the property of a minor whose property is under the superintendence of a Court
of Wards, or to appoint or declare a guardian of the person(a)

of a minor who is a married female and whose husband is not, in the opinion
.of the Court, unfit to be guardian of the person of the minor, or

(b)

of a minor whose father is living and is not, in the opinion of the Court, unfit
to be guardian of the person of the minor, or

3

Hereinafter referred to as the "OW Act",
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of a minor whose property in under the superintendence of a Court of Wards
competent to appoint a guardian of the person of the minor.

Arguments Raised before the Court
this case, it was not an issue as to whether anybody has the fundamental
right to be appointed guardian.4 However, S. 6(a) of the HMO Act and S. 19(b) of
the OW Act are violative of Articles 14 and 15 of the Constitution of India in as
In

much as they discriminate against the mother of the minor on the ground of sex
alone.
In matters of custody of minors in matrimonial disputes, the Court is supposed to decide the question of custody based on the best interests and welfare of
the child. However, since the father is considered the natural and preferred guardian in law, the presumption is that the interests of the child are best served by the
father being made guardian of the minor.5 The conferment of natural guardianship
on the father puts the mother of the minor at a disadvantage - she has to prove that
her husband is unfit before she is considered capable of being appointed guardian
of her children.

Attempts by mothers to be appointed guardians have failed on the ground
that the father is still alive and has not been proved to be unfit. Thus on the one
hand there is a statutory declaration that the father is the natural guardian and that
the welfare of the child is best served by his/her remaining with his/her natural
guardian, and on the other hand the mother is forced into a position of fighting for
the guardianship of her children and is cast with the onerous burden of proving
that the father is 'unfit'; a burden which is difficult, if not Impossible, to discharge.
cases of domestic violence, these provisions operate so as to deter a woman
from leaving a violent home in the fear that she will lose custody of her children
by seeking divorce. It ultimately amounts to an unfair choice between a violent
home and losing custody of the children.
In

4

Sahibzada Saiyed Muhammed Amirabbas v. State of Madhya Bharat. AIR 1960 SC 768.

5

An extension of this principle is that a father cannot be said to 'kidnap' his minor children, even
if he has agreed that they are to remain in someone else's custody. In Chandrakala Menon v.
Vipin Menon, (1993) 2 SCC 6, the mother was doing her Ph.D. abroad and the father was an
engineer residing in India. The parties entered into a settlement to divorce by mutual consent,
wherein it was agreed that their minor daughter would remain in the custody of her maternal
grandparents, where the father could visit her. On one such visit, the father took the child away
with him, and the grandfather filed a complaint of kidnapping. The Supreme Court held that as
the father is the natural guardian of his minor children, he cannot be charged with the offence of
kidnapping.
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The provisions of law are all the more illogical when one considers that in the
case of illegitimate children, the mother is the preferred guardian and after her, the
father.6 Thus it is obvious that it is not as if the law considers the woman incapable
of handling parental responsibility - why else would she be preferred guardian of
an illegitimate child? - but that when it comes to legitimate children, one must
necessarily stick to the patriarchal notion of the father as the head of the household
and therefore more capable of being responsible for minor children. The basis of
classification seems to be the marital status of the woman: an unmarried woman is
a preferred guardian but a married woman is not. There is no nexus between the
said classification and the aim sought to be achieved, which is that of protecting
the best interests of the minor.
It was therefore prayed that matters of custody and guardianship be based on
the welfare principle alone, and that the welfare of the child would necessarily
mean that both parents be considered equal guardians of the child.s
The Decision of the Court
Anand C.J., delivering the judgement on behalf of himself and Srinivasan J.,
noting that S. 6 of the HMG Act defines 'natural guardian' to include both the
father and the mother of the minor.9 The phrase, 'the father, and after him, the
mother' gives the impression that the mother can be considered a natural guardian
of the minor only after the lifetime of the father. However, the paramount consid6

S. 6(b) of the HMG Act.

7

As noted by A. M. Bhattacharjee, nobody would ever suggest that the mother has a greater role
in the birth of an illegitimate child or that the father has a greater role in the legitimate birth of
a child; and if the father of the illegitimate child is known, there should be no reason why he
should not bear the responsibilities of guardianship and custody of the child.
Hindu Law
and the Constitution (2nd edn.), Eastern Law House, Calcutta, 1994, p. 155.

d.

8

The same was recommended by the 83rd and 133rd Reports of the Law Commission dealing
with the GW Act and HMG Acts respectively. In the 83rd Report, the Law Commission proposed to revise S. 19 as under:
Restrictions as to appointment or declaration of guardian. - (1) ...
(2) Nothing in this Chapter shall authorize the Court to appoint or declare a guardian of the
person(a) of a minor who is a married female and whose husband is not, in the opinion of the Court,
unfit to be guardian of her person, or
(b) of a minor, who is not a married female, and whose father or mother is living and is not, in
the opinion of the Court, unfit to be guardian of the person of the minor

9

see

It has been previously held in Anjali Anil Rangari v. Anil Kripasagar Rangari. (1997) 10
342, that "it cannot be disputed that the mother is also the natural guardian under S. 6 of the
Hindu Minority and Guardianship Act, 1956." In this case, the husband filed a complaint against
the wife, who left their matrimonial home for her parents residence with both their minor
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eration in the appointment of guardians is the welfare and best interests of the
minor. Therefore, if necessary, even during his lifetime, the father can be replaced
by the mother or any other suitable person by an order of court.
The Court noted that whenever a dispute between the father and mother of a
minor concerning the guardianship of the same is raised in court, the word 'after'
in S. 6(b), HMG Act has no significance. It is submitted that to say this is to ignore
the actual functioning of the judicial system. In reality, Courts are reluctant to
give guardianship to the mother unless she can prove that the father is unfit - the
father does not have to prove his capacity to be a capable guardian; the same is
presumed as he is the preferred guardian under law. However, the mother has no
such advantage.
The Court relied on Jijabai Vithairao Gajre v. PathankhanlO where the
mother had been held to be the natural guardian because the father was found not
to be taking any interest in his minor daughter's affairs. However, this was a factspecific finding II rather than a general proposition of law. The mother still needs to
approach the courts for a declaration that her husband is absent or otherwise unfit
and that she should therefore be considered the natural guardian of their minor
child. This is best seen in Panni Lai' s case. 12 Here, despite the fact that the father
children, claiming wrongful confinement and illegal custody. The Supreme Court held that S. 97
of the CrPC could not be invoked in such a case as the mother is also the natural guardian of her
minor children, and hence the question of wrongful confinement when the children are in the
custody of their mother does not arise.
10 (1970) 2 SCC 717; AIR 1971 SC 315.
11 p. 319 of the judgment: " .... normally when thefather is alive he is the natural guardian and it is
only after him that the mother becomes the natural guardian. But on the facts found above, the
mother was rightly treated by the High Court as the natural guardian." (emphasis added).
Banerjee, J. notes in the instant case that: "The contextual facts in the decision notice above
(JijatJai's case), depict that since the father was not taking any interest in the minor and it was
as good as if he was non-existing as far as the minor was concerned, the High Court allowed the
mother to be the guardian but without expression of any opinion as regards the true and correct
interpretation of the word 'after' or deciding the issue as to the constitutionality of the provision as contained in S. 6(a), HMG Act - it was decided upon the facts of the matter in issue."
12 Panni Lal v. Rajinder Singh, (1993) 4 SCC 38. In this case, the mother, acting as the guardian,
sold the land of her two minor sons. The father subsequently attested the sale deed in question.
The question that came up before the trial court was whether the sale deed executed by the
mother in the lifetime of the father, the natural guardian, would be void. The Supreme Court
eventually held that the sale deed was void, noting in para 7 of the judgment that: " .... his (the
father's) attestation of the sale deed shows that he was very much existent and in the picture. If
he was, then the sale by the mother, notwithstanding the fact that the father attested it, cannot be
held to be a sale by the father and natural guardian satisfying the requirements of S. 8, HMG
Act." Differentiating the instant case from the facts and circumstances of Jijabai's case, the
Court observed that it was only when the father should be treated as 'non-existent' that the
mother can be considered the natural guardian.

-

~ .----.-

.----

--_

..-

---

National Law School Journal

164

[1998

attested the sale deed, the deed was held void as it was executed by the mother
during the lifetime of the father, when it is the latter who is the natural guardian of
the minor.
It was held that the word 'after' in the section could not be interpreted to
mean 'after the lifetime', as the same would be contrary to the principle of gender
equality as provided by the Constitution ofIndia. The word 'after' was thus interpreted to mean 'in the absence of, where the word 'absence' refers to the father's
absence from the care of the minor's property or person for any reason whatsoever. Therefore in situations where the father is not in actual charge of the affairs
of the minor because of:
i.

indifference to the matters of the minor, even if he living with the minor;

11.

a mutual understanding/agreement between the father and mother whereby
the minor is put in the exclusive charge of the latter; or

Hi.

the father being physically unable to take care of the minor either because of
his staying away from the place where the mother and the minor are living, or
because of his physical or mental incapacity,

the mother can act as the natural guardian of the minor and all her actions would
be valid even during the lifetime of the father.
Banerjee, 1. delivered a separate judgment but came to a similar conclusion,
noting that the word 'after' does not necessarily mean after the death of the father
but rather 'in the absence of the same, whether temporary or otherwise.
However, it is submitted that Articles 14 and 15 of the Constitution of India
would affect even this interpretation of S. 6(a) as the father is still the preferred
guardian under law. The onus is still on the mother to prove that the father is
absent or incapable in some way to be the guardian of the minor before she is
considered the natural guardian of the minor. Why can the positions not be reversed where the mother is considered the natural guardian, and only in her absence from the care of the person and property of the minor will the father be
considered the guardian of the minor?
However ...
Since the mother still has to approach the courts to establish the absence of
her husband, the judgment seems to have made little difference to the position of
women in the area of guardianship and custody of their minor children. Yet the
judgment clarifies that "this judgment. ... will operate prospectively and will not
enable any person to reopen any decision already rendered or question the validity
of any past transaction, on the basis of this judgment." If there was no substantial
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change in the law, why would there be the need to specify that the judgment would
operate only prospectively?
The correct interpretation of the judgment thus seems to be that in matters of
decision making, both the father and mother of the minor enjoy absolute equality.13 It is only in the expressing of that decision that S. 6, HMG Act comes into
play. In other words, in the communication of the decision to a third party, the
father, and in his absence, the mother, of the minor will convey the decision taken
by them together with respect to the person or property of the minor.
The ramifications of the judgment are best illustrated in a dispute situation.
Either party can challenge a decision taken with respect to their minor child without their prior consultation, and neitherparty's actions on behalf of the minor are
sacrosanct or absolute. This interpretation properly realizes the natural guardianship of the mother and her role in the decision making process with respect to her
minor child's person and property.
It is submitted that though the ideal would have been the striking down of S.
6(a), HMG Act and S. 19, GW Act, this judgment is a small but definite step in the
right direction. It appears as though the judges were hesitant to declare unconstitutional the above mentioned provisions - therefore, this is the next best thing.

13 Both parties have to be involved in the decision making process and the same can be manifested
through overt acts such as both parties signing, or a declaration that one party is signing on
behalf of both guardians etc.

